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FIRST PRESBYTERIAN CHURCH OF § . INTHE DISTRicT C
SAN ANTONIO, ) &
Plaintiff, g
V. , § BEXAR COUNT
MISSION PRESBYTERY, §
' Defendant. § JUDICIAL DISTRICT

PLATINTIFE’S YERIFIED ORIGINAL PETITION FOR DECLARATORY
JUDGMENT AND APPLICATION FOR TEMPORARY RESTRAINING ORDER
AND TEMPORARY AND PERMANENT INJUNCTION

Plantiff First Presbyterian Church of San Anté)nio (“FPC”) files this Verified Original
Petition for Declaratory Judgment and. Application for Temporary Restraining Order and
Tempq;gry énd Peimanent Inj;mction (“the Petition”) against Defendant Mission Presbytery
l. (“Presbﬁery”), and in support shows the Court the following: -

I
STATEMENT OF CLATM

1. This lawsuit r'elatesLto ownership of real and personal property in San A_ﬁtonio,
Bexar County, T('axas.— FPC seeks a declaratory judgment recognizing its complete ownership of
and right to determine the uée and control of those assets and properties held in the name of FPC '
or by and for the congfegaﬁon of FPC, free of any claimed trust mterest of any kind in favor of
the Presl;ﬁelian Church (US.A)), alleged to be enforceable rby the denomiration’s district.
agéncy, Mission Presbytery. FPC further seeks i temporary restraining order and temporary
injunction to preserve the status quo pending a final judgment on t}-le merits. Absent such
injunct-ive relief, Presbytery has ﬂ:l(-? power fo form an “_ad;m.'_nistrativé bommission” to seize

control of FPC solely bécausef@?_c, seeks to have its property rights declared. For this reasor,
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FPC secks to restrain the Presbytery and any of its agents or representatives from taking any
action of any kind that would alter, abridge or impact the property rights of FPC as they now
‘stand and as determined by this Court, including initiating disciplinary action against FPC’s
ministers, employees, officers or members in relation to the subject matter of this litigation.

o

PART:‘[ES
2. FPC is a non-profit corporation organized under the laws of the State of Texas
and located in San Antonio, Texas. |
3. Defendant Presbytery is non-profit corporation organized under the iaWs of the

State of Texas, doing business in Bexar County, Texas. Presbytery may be served with citation
through Ruben Armenciariz, Acting Presbytery Executive, 7201 Broadway, Suite 303, San
Antonio, Texas 78209.
oL
JURISDICTION AND VENUE

4. This Court has jurisdiction under the laws of the State of Texas and these' claims
are within the jurisdictional limits of this Court. This Court may exercise personal jurisdiction
over Presbytery, which maintains its principal office and conducts business in Bexar County,.
Texas. FPC seeks monetary relief of $100,000 or less and non-monetary relief.

5. Vernue is proper in Bexar Counfy under TEX. CIv. PRAC. & REM. CODE §& 15.002
& 15.011 because this_suit contains, in part, an action to quiet titlg to real property situated in
Bexar County, and the Defendant’s prncipal office is located in Bexar County. |

Iv.
DISCOVERY CONTROL PLAN LEVEL 3

6. FPC moves this Court to order that discovery in this matter be conducted in

accordance with TExX. R., C1v. P. 190.4.
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: V.
REQUEST FOR DISCLOSURE

7. FPC requests Presbytery to disclose, within fifty (50) days of service of this
request, the information or material described in Rule 194.2. Copies of any documents produced
in respoﬁse to these requests must be produced before the expiration of fifty days of the service

hereof at the office of the undersigned counsel or at a place otherwise agreed upon by counsel.

VI.
FACTS
A. Backgrouﬁd
8. First Presbyterian Church was organized in 1846 and is the oldest Protestant

church in Sén Antonio. At the time of FPC’s founding, Texas had just becormne a state. The
church was organized as an affiliated congregation of the “Présbyterian Church in the United
~ States of America.” That denomination divided along Civil War boundaries in the 1860°s
between what ultimately became the northern “United Presbyterian Church in the United States
of America” (“UPCUSA”) and the southern “Presbgiteria;t Church in the United States”
. (“PCUS™). FPC was part of PCUS denomination for over 100 years.

9. During fhis long history, the church acquired several properties. In the 18807s it
acquired the land for its current location at Fourth and Alamo Streets. In 1910, the congregation
held its first worship service in the current sanctnary, a structure designed by noted architect
Atlee B. Ayers. Over the past 100 years, the church added land and buildings so that it now
owns two full blocks in downtown San Antonio, to gether with all improvements thereon and the
contents. In addition, FPC holds title to various accounts and 1is the beneficiary of .a fouiidation
established for its benefit. A summﬁ of the deeds to FPC’s property, and the names of the

grantees of the tracts is attached hereto as Exhibit 1 and incorporated herein for all purposes.
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10, Tn 1983, the PCUS formally united with the UPCUSA to form the Presbyterian
Church (U .é.A.) (“PCUSA”). FPC has been afﬁ]iafced -with the PCUSA denomination for
approm_mately 32 years of its 169 year history.

11. Presbytery is a-district adm:mstratwe unit of the PCUSA, whose membershlp
includes Presbyterian congregations in the South Texas region. Its boundaries extend generally
from the Texas hill country and Austiﬁ 1n the 12101‘1:]3, to the Rio Grande Valley, in the south.
Under the goveming constitution of the PCUSA, the district presbytery is responsible for
waiving or secking enforcemént of any frust claim of the denomination against a local
congregation. See Exhibit 2 at 2, PCUSA Const. § G-4.0207.

12. The different administrative units in the Presbyterian denomination are variously
called “courts,” “councils,” or “goveming bodies.” They are of four types, eaéh of widening
geographic scope: sessions, presbyteries, synods, and the General Assembly.  Individual
Presbyterian congregations operate through their sessions, which are comprised of members of
the congregation electéd by the congregation as “elders” to goVein and act on behalf of the
congregations. 173 district presbyteries oversee the spiritual and moral life of local
congregations, and the presbyteries are in tun overseen by the 16 geographicaﬂy—organized
regional synods. Last, the General Assembly, a body tha;[ convenes every other year and
operates on a national level, reviews the work of regional synods, addresses spiﬁtual
countroversies, and otherwise performs those acts delegated to it by the PCUSA Constitution.
The PCUSA. Constitution, which is the governing document of the PCUSA, is divided into two
parts: (1) Part 1 — the Book Qf Confessions, and (2) Part 2'— the Book of Order, which was

called the Book of Church Order in the PCUS.
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B. Property Trusts in the PCUSA

13.  Property disputes between PCUSA. presbyteries and PCUSA congregations are
not uncommon. In nearly &ll cases, the dispute centefs around the existence—or lack thereof-—of
a trust, which the PCUSA alleges to exist for its benefit over all property held by the individual
(particular) churches. See, e.g., Windwood Presbyterian Church, Inc. v. Presbyterian Church
(US4.), 01-10-00861-CV, 2014 WL 47750, S.W.3d. (Tex. App. Houston [ist Dist.), Jan. 7,
2014); Carrollton Preshyterian Church v. Presbytery of.S. Louisiana of Presbyterian Church.
: (USA), 77 So. 3d 975 (La; Ct. App. 2011), Heartland Presbytery v. Gashland Presbyterian
Church, 364 8.W.3d 575, 593 (Mo. Ct. App. 2012).

14. From the first General Assembly convened in 1789 through 1981, no Presbyterian
constitution contained any express reference to a trust. However, in 1982, the PCUS
Constitution was amended to add a “trust clanse.”

I5.  The trust clause adopted by the PCUS in 1982 stated:

All property held by or for a particular church, whether legal title
is. lodged in a corporation, a frustee or trustees, or amn
unincorporated association, and whether the property is used in '
programs of the particular church or retained for the production of
~income, is held in trust nevertheless for the use and benefit of the
[PCUS].
See Exhibit 3, 1982/1983 PCUS Book of Church Order, Chapter 6 — Church Property.

16. - Although this trust clause forms the basis of contemporary PCUSA claims to local
church property, the PCUS assured local congregations in 1981 and 1982 that the amendments
then under consideration at the national and district level, including the trust clause changed
ndthz’ng Local congregations were assured the purpose of these amendments was to remain
“@chmged in its application to specific cases the. system of control of church property that our

Church has consistently fbllowg:d tbrbugh the vears.” Exhibit 4, Minufes, 1981 PCUS General
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Ass;ambly, Report of the Ad Interim Commitiee on Church Property and Repqra‘ of Subcommitice
on Revision of Chapter 6, at 228.

17.  'The addition of the PCUS trust clause to the denominational constitution in 1982
was accomplished Wit]iput the assent of indi.w-/idﬁal congregations and their civil corporations
who actually owned prolaer’fy.I Presbyteries—not individual congregations, their sessions, their
civil cdrporations, or their goverpjng boards—voted to approve the new trust clause under thc::
representation that the new property trust provisions were merely “_declarétory of principles to
which the [PCUS] and its antecedent chureh. bodigs have adhered from the inception of the
ﬁresbyterian form of church government.” Exhibit 4 at 225.

18.  The PCUS’s own internal analysis of its property rights demonstrates the

longstanding exclusivity of individual member church’s property rights. In the official Ad

Interim Church Property Committee :répor_t of the 1981 PCUS General Assembly the report
which recommended the addition of the trust clause to the denominational constitution the PCUS
committee candidly admits that the PCUS Constitution and its predecessor document “said
nothing specific about church property” until 1925. Exhibit 4 at 233. Even then, the question of

property ownership did not emerge as an issue until sometime between 1944 and 1950, when. the |
PCUS General Assembly “aunthorized a committee to study the matter of church property.” Id. at
234.

19.  The resulting report issned by the 1951 Committee “To Study the Whole Question

of Church Property as Related to the Presbytery and Other Church Courts” concluded:

! See, e.g., Carrollton Presbyterian Church v. Presbytery of S. Louisiana of Presbyterian Church (US4), 77 So. 3d
975, 981 (La. Ct. App. 9/14/11); Heartland Presbytery v. Gashland Presbyterian Church, 364 S.W.3d 575, 579
(Mo. Ct. App. 2012); Presbytery of Hudson River of Presbyterian Church (U.S.4.) v. Trustees of First Presbyterian
Church & Congregation of Ridgebeny, 72 AD.3d 78, 86 (N.Y. Ct. App. 2010); Presbytery of Ohio Valley, Inc. v.
OPC, Inc., 973 N.E2d 1099, 1103 (Ind. 2012), cert. denied, 133 S.Ct. 2022 (U.S. 2013).
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1. The legal title to property of a particular church is in ifs
trustees on the behalf of that congregation. Therefore, the
property is actually comtrolled by that congregation. This is
. recognized by both Civil and Ecclesiastical courts. The right fo -
- hold and dispose of property is granted by the State.

3. In such cases where a right of property asserted in a civil court
is dependent solely on a question of doctrinal discipline,
ecclesiastical law, rule, or church government, and that question
has been decided by the highest tribunal within the organization,
the civil courts will ordinarily accept that decision.

5. If trustees or members of a particular church undertake to
withdraw and attempt to take their church property with them, it
may subject all questions of ownership and control to a decision
by the civil courts.

- Exhibit 4 at 235 (emphasis added)..

20.  In 1953, the General Assembly adopted a declaratory statement as an “Assembly
interpretaﬁon of what the Book of Church Order means.” Exhibit 4 at 235. According to that
official PCUS declaratory statement,

The beneficial ownership of the property of a particular church of the
[PCUSJ is in the congregation of such church and title may properly be held
in any form, corporate or otherwise, consistent with the provisions of civil law
in the jurisdiction in which the property is sitvated. The congregation, with .
respect to such property, may properly exercise any privilege of ownership
possessed by property owners in such jurisdiction. In every instance nothing
in the manner of tenure of such property or the use thereof shall be in
violation.of the obligation of such congregation to the body of the [PCUS] as
established by the Constitution of such church. ‘

Exhibit 4 at 235 (emphasis added). The exact langnage of this statement was reaffirmed in 1967,

reaffirmed again mm 1971, and remained part of the official statement of the PCUS until at least

1981. Exhibit 4 at 233-36.
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21, In 1981, although the merger with the UPCUSA was fast approaching, the PCUS
began an attempt to overhaul its own property provisions. The proposed revisions, which
. included the new tru.st clause, were accomp'a_nied by a PCUS report expressty ihsisting, however,
that the new trust clause “d[id] not represent a change but simply sets forth in the . . . chapter on
property what preceding General Assemblies have declared the existing langunage t-o mean.” See
."Exh_.ibit 4 at 237. This PCUS admission—an admission on which local churches relied—can
only be squared with the denomination’s many prior official statements that the PCUS trust
clause did not vest the denomina_tioﬁ with any property interest. Further, any present asseftion
that a.n enforceable trust has always existed in favor of the PCUSA is categorically irreconcilable
with the unambiguous historical vestment of the beneficial interest “in the congregation of such
church.”?

22.  Nevertheless, to allay local congregations’ concemns that the new trust clause
might grant the PCUS a broad right that the denomination did not have before 1982, the
proposed trust clause was adopted only with the following.clause retained from pﬁor iterations of
the PCUS Constitution:

Nothing in this chapter shall be construed to require a particular
church to seek or obtain the consent or approval of any church
court above the level of the particular church in order to buy, sell

or mortgage the property of that particular church in the conduct of
its affairs as a church of the PCUS. '

—

Exhibit 3, 1982/1983 PCUS Book of Order, § 6-8. The effect of this provision was to explicitly
preserve the local autonomy historically exercised with respect to property by churches in the

'PCUS, notwithstanding the new frust language.

? Tn other words, the assertion that the beneficial interest is held by the congrsgation but that thefe is a trust in favor
of the church is a self-contradiction. It is the legal equivalent of stating that the answer fo a question is 100% “‘yes”
and 100% “no.”
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23. The very next year, 1983, the southern PCUS depomination merged with the
northern UPCUSA denomination to form the PCUSA. ‘The new PCUSA C(.mstimtion contained
a trust clagse akin to ﬂ:lB one added to the PCUS Constitution in the final year of its 118-year
existence.? |

24, =~ 'Althoﬁgh the new PCUSA Constitution lacked the eX'plicit right-to-dispose
provision (§ 6-8) found in the PCUS Constitution, the new PCUSA Constitution also contamed
the following “exemption” provision that promised to enable PCUS congregations to retain their
prior property rights: |

The provisions of this chapter shall apply to all congregations of the
Presbyterian Church (U.S.A.) except that any congregation which was not
subject to a similar provision of the constitution of the church of which it was
a part, prior to the reunion of the [PCUS] and the [UPCUSA] to fonn the
Presbyterian Church (U.S.A.) [(PCUSA)], has been excused from that
provision of this chapter if the congregation, within a period of eight years
following the establishment of the [PCUSA], voted to be exempt from such’
provision in a regularly called meeting and thereafter hotified the presbytery
of which it was a constituent congregation of such vote, The congregation
voting to be so exempt shall hold title to its property and exercise ifs
privileges of incorporation and property ownership under the provisions of the
Constitution to which it was subject immediately prior to the establishment of
the [PCUSA].

Exhibit 2, PCUSA Book of Order at § G-4.0203.

25.  The purpose of the § G-4.0203 “exemption” in the new PCUSA Constitution was
to permit PCUS congregations to retain their historical property rights, and indeed, the PCUS

had actively led congfegaﬁons to believe this to be true. In a 1981 letter sent when the trust

¥ The PCUSA. trilst clause stated:

All property held by or for a congregation, a presbytery, a synod, the General Assembly, or the
Presbyterian Church (U.S.A.), whether legal title is lodged in a corporation, a trustee or trusices,
or an unincorporated association, and whether the property is used in programs of a congregation

“or of a higher council or retained for the production of income, is held in trust nevertheless for the”
use and benefit of the Presbyterian Church (US.A.).

Exhibit 2, PCUSA Book of Order at § G-4.0203.
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clause was proposed, Stated Clerk James Andrews, then-chief officer (“stated clerlc”) of the
PCUS, assured local churches that “the current draft on _the Plan for Reumion include.s a so-called
¢ g%randfather clause’. under which PCUS churches Wéuld rémain subjeét to traditional PCUS
provisions dealing with ownership, sale, and mortgaging of property in perpetuity.” (emphasis
added). -

26.  Despite widespread use of the § G-4.0203 exemption and the denominational
representaﬁons made contemporaneous with the 1983 merger, the PCUSA now asserts that
because of thé eleventh-hour addition of a irust clause to the PCUS Constitution m 1982, jus.t
before the merger in 1983, the timely exercise of the exemption provision did not repudiate the '
alleged denominational trust. As a result, local churches who in good faith claimed the § G-
4.0203 exemption in the 1980°s with the clear intent of rejecting the PCUSA’s claimed trust are
now being told years later by the PCUSA that they misunderstood the “grandfather clause.”

C. FPC Exercises Exemption

27. FPC .Was an unincorporated association until November 18, 1988, when it was
incorporai:ed under the laws of the State of Texas as a Non-Profit Corporation. A copy of the
- Articles of Incorporation of Presbyterian Church of San Antonio is attached as Exhibit 5 and is
incorporated herein for all purposes. In or about December of 1990, the church adopted By-
Laws of Fitst Presbyterian Church of San Anionio. A true and correct copy of the by-laws is
attached as E}ﬁ]ibi‘[ 6 and 1s jncorporated herein for all purposes. In those by-laws, FPC states:

Section 1: THE FIRST PRESBYTERIAN CHURCH OF SAN ANTONIO,
being a particular congregation of the Presbyterian Church (U.S.A.),
recognizes that the Constitution of Said Church is, in all its provisions,
excepting Chapter VIIT (The Church and It’s Property), obligatory upon it and
its members. '

Section 2: THE FIRST PRESBYTERIAN CHURCH OF SAN ANTONIQ is
incorporated under the laws . of the Stale of Texas as “FIRST
PRESBYTERIAN CHURCH OF SAN ANTONIO” shall comply with the

10
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Constitution of the Presbyterian Church (UJ.S.A.) and the By-Laws of the
Corporation. In matters of church property, the congregation as allowed in G-
8.0701 of the Constitution. sought an exception to chapter VIII (The Church
and Its Property) of the Constitution of the Presbyterian Chiurch (U.S.A.) and
is duly recognized by Mission Presbytery of the Presbyterian Church (U.S.A.)
to be govemed by chapter 6 (Church Property) of The Book of Church Order
(1982/1983 edition) of the former Presbyterian Church in the United States in
matters relating to the church and its property. (G-8.0701) (See Attachment
No. 1). :

.28, Mission Presbytery acknowledged FPC’s exercise of the exemption clause and on
or about June 10, 1991, included FPC on the list of approﬁjmatély 47 churches that were exempt
from the trust clause. See Exhibit 7, Mission Presbytery, Churches Exempt frorﬁ Chapter 8,
Book of Order as of June 11, 1991. First Presbyterian Church of San Antonio is listed at number
35. |

29.  In the 24 years since FPC adopted the original by-laws, it has never sought or
obtained the approval of Presbytery to buy or sell its property. Upon information and belief,
Presbytery has never objected to the purchase or sale real property by FPC. Both parties ha\}e
thereby acknowledged the right of FPC to hold and control 1ts own property.

30. On Jamuary 25, 2015, FPC adopted its Amended and Restated Certificate of
Formation, a true and correct copy of Which is attached hereto as Exhibit 8 and incorporated for
all purposes. A Resolution of the Members, setting forth the adoption of the Amended and
Restated Certificate of Formation and the Amended and Restated By-Laws is attached as
Exhibit 8-A. |

-I3L On the same day, FPC adopted Amended and Restatéd By-Laws, a true and
correct copy of which is attached hereto as Exhibit 9 and incorporated for all purposes. The
amended by-laws carried forward the 1990 exemption, stating in Article 1, Section 3 3

The current By-Laws of Fﬁst Articles lof First Presbytérian Church of San Antonio are

amended. All of the Articles of the current By-Laws of First Presbyterian Church of San
Antonio are deleted and replaced in their entirety and restated as provided in ARTICLES -

11
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ONE through TEN of the Amended and Restated By-Laws of First Presbyterian Church,
provided, however that nothing herein shall operate to rescind the prior exercise of the
property exception clause referenced in Article 2, Section of the current by-laws to
preserve the traditional PCUS property provisions.

A Resolution of the Session setting forth the adoption of the Amended and Restated By-Laws by

the Sessior is aftached as Exhibit 9-A.

32.  Title to FPC’s real property is held variously in the names of First Preébyteria.n
Church, 408 Fourth Street, San Antonio, Texas; First Presbyterian Church of San Antomio;
individuals, as trustees for the First Presbyterian Church, San Antonio,- Texas; and First
Presbyterian Church of San Antonio, a Texas non-profit corpqraﬁon. See Exhibit 1.

33,  All of the deeds show title for the benefit of First Presbyterian Church in San
Antonio, if the conveyance was before FPC’s incorporation, or to First Presbyteriaﬁ Church of
San Antonio, if the conveyance was after incorj;)oraﬁon. None of the deeds makes any reference
to a trust for the benefit of the PCUSA or Presbytery. Indeed, most of the deeds transferred {itle
to the church property before the PCUSA existed. Upon information and belief, nejther
Presbytery nor any council within the PCUSA has ever (i) contributed any funds toward the
purchase or maintenancg of FPC’s real property or fixtures or appurtenances or. (11) made
monetary contributions to FPC.

34, All of the church’s bank accounts and investments accounts are held in the name
of First Presbyterian Church of San Antonio. None of the accounts i§ a trust account held for the
benefit of PCUSA c:)r Presbytergf.‘FPC has, at all times, opefated as a self-sustaining, separate
entity for the benefit of ;che local congr;gaﬁon, consistent with the practice of the PCUS and the

exception clause of the Book of Order, as set forth in FPC’s by-laws.

12
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35.  In addition to the property and accounts held in FPC’s -name, the church is the
beneficiary of First Presbyterian Church of San Antonio Foundation (the “Foundatiog”). ﬂe
‘ .Foundation holds certain assets for the benefit of FPC. The Restated AI_ﬁC;].es of Incorporation of
First Presbﬁeﬁm Church of San Antomio Foundation make no referen#e to a trust for the benefit
of Presbytéry or the PCUSA.

. VIL
CIVIL JURISDICTION AND APPLICABLE LAW

36.  The sole issue before the Court is whether FPC ho-lds its property unencumbered
by a ﬁust for the use and benefit of the PCUSA. As FPC has shown and will further
demonstrate, there is no such trust. FPC h_olds a]_l. real and pérsonal property in its own name, .not
in the name of or for the benefit of anyone else. The southern PCUS denomination of which
FPC was a member until mid-1983 had no title to FPC property before the denominational
merger, nor did the PCUS have any authority to convey FPC’s property to the new denomination
in connection with the merger. FPC did nothing in connection with the 1983 merger to
relinquish its property rights. To the contrary, in 1990 it acted to reject a.ny such claims fo its
property. See Exhibit 6. More recently, there is nothing FPC has done since the merger to
snggest that it has relinquished its property for the beneficial use of Presbytery or the PCUSA.
When clear and established principles of Texas law are applied to these facts, Presbytery and the
PCUSA have no claim to the property of the FPC congregation.

37, Tt is well-settied that civil courts cannot intrude upon the realm of religion by
attempting to resolve matters .of ‘“theologiczﬂ controversy,, church discip]jne, ecclesiastical
government, or the conformity of the members of a church to the standard of: mo_rals required of
them.” See Masterson v, Diocese of Nw. Texas, 422 S.W.3d 594, 601 (Tex. 2013). .However,
the mere fact that a dispute concems a church or churches does not insuiate it from judiéial :

13. _
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review. See id. at 605-06. In fact, “Texas courts are ‘bound to exercise jurisdiction vested m
them by the Texas Constitution and cannot delegate their judicial prerogative where jurisdiction
exists.” Id at 606.

38.  As courts have almost umanimou'sly. recognized, property disputes between local
Presbyteﬁan conéegaﬁom and their presbyteries are precisely the type éf secular controversies
that courts are allowed to address. See, e.g, Jones v, Wolf: 443 1U.S. 595, 602 (1979) (“There
can be litile doubt about the general authority of civﬂ_ courts to resolve this question.”);
Windwood Presbyterian Church, Inc. v. Presbyterian Church (USA ), 438 S.W.3d 597, 606
(Tex. App. — Houston. f1st bist,], no pet.); Arkansas Presbytery of Cumberland Preshyterian
Church v. Hudson, 40 S.W.3d 301, 307 (Atk. 2001); Hope Presbyterian Church of Rogue River
v. Presbyterian Church (USA.), 291 P.3d 711, 718 (Ore. 2012). |

39.  Starting with these principles, the Texas Supreme Court recently set forth a
mandatory analysis for resolving church property disputes in Texas in Masterson v. Diocese of
Nw. T éxas, 422 S.W.3d 594, 601 (Tex. 2013). Before adopting an exclusive analytical
framework for resolving such comtroversies, the Masterson court explicitly rejected the
“deference method” of resolving ecclesiastical property disputes. Under the deference method
(still employed by a handful of states) tﬁe position of a “higher” chufch body automatically
prevails over the position of a “lower” church body, no matter how secular their dispute, no
matter how arbitrary the “higher” body, and no matter how inequitable the 1"esu1t. See id. at 602
(“A court applying the deference approach defers to and enforces the decision of the highest
authority of the ecclesiastical body to which the matter has been carried.”). However, because

the deference method unnecessarily grants a religious shield to decidedly non-religious matters,

14
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the Masterson court reasoned, it should no longer be applied by any courts in Texas. Id. at 606-
07. |

40. Instead, the Masterson court held fch'at the exclusive means of “deten:oin[ing]
prdperty interests when religious organizations are iﬁvolved” is the “neutral principles method.”
"~ Id at 607. “Under the neutral principles methodology, ‘ownership of disputed prop.erty is
determined by applying generally app]icable law and- legal principles. That application will
usually include considering evidence such as deeds to the properties, terﬁls of the local chufch
charter (including articles of incorporation and by-laws, if any), and relevant provisioﬁs of
governing documeits of the general church.” Id. at 603. Importantly, the neutral principles
method “relies exciusively on objective, well-established concepts of trust and property law
familiar to lawyers and judges [and] thereby promises to free civil courts completely from.
entanglement in questions of religious doctrine, polity, and practice.” Jones, 443 U.S. at 603.
Unless the resolution of the property dispute is necessarily dependent upon. a distinctly “ré]igious
precept,” church e‘md presbytery are ﬁeated as any other paﬁies to a lawsuit: equal entities whose
claims are subject to the applicable state law of contracts, trﬁsts, property, and corporations, See
id at 601-04. Under this neutral approach to chwch property disputes, churches and
denominations “can modify the deeds or the corborate charter to include a right of reversion or
trust in favor of the general church, [or] the constitution of the general church can be made to
recite an express trust in favor of the denominational church [a]nd the civil courts will be bound
to give effect to the result mdicéted by the parties, providqd it is embodied in .’ror'ne Iegally
cognizable form.” Id. at 606 (emphasis added). Wifh tiais backdrop, courts applying the neutral
principles ﬁeﬁod should examine: | |

a. (a) legal documents of title (deeds);

15
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b. The terms of the local church charters (articles of incorporation and by-
laws);

c. The provisions of the constitution of the general church concerning the
ownership and control af church property (Book of Order), and -

d. State statates (including, without limitation, the Texas Trust Code)
governing the holding of church property with the focus of the inquiry
being whether the asserted property interest is embodied in a legally
‘cognizable form enforceable under state law.

See Jones, 443 U.S.‘ at 603-04; Masterson, 422 S.W.3d at 603; Windwood, 438 S.W.3d at 606.
As an examination of these items demonstrates, FPC holds its property free and clear of any trust
or propert? interest the PCUSA claims in favor of itself.

A. Documents of Title

41,  Because a written instrument of conveyance is required to transfer ownership of
land under Texas law, the relevant deeds form the starting point m the neutrai principles analysis.
See TEX. PROP. CODE § 5.021. Although a property trust might be evidenced by an agreement
rﬁade outside the conveyance instrument, the absence of any such language in the deeds operates
to transfer the property to the purchaser in abéolute, fee simple ownership. Br-'owrz V. C’Zark 116
S.W. 360, 364-65 (Tex. 1909) (“it follows, we think, as a natural and proper conclusion, that the
church to which the deed was made still owns the property, and that whatever body is identified
as being the church to which the deed was made must stiil hold the title.”) (cited for this
proposition by Masz‘e-rson, 422 S;W.3d at 605-06 (Tex.- 2014); TEX PROP. CODE § 5.001 (“An
estate in land that is conveyed or devised is a fee simple upless the estate is limited by express
words.”).

42, As described above, FPC owns certain real property in San Antonio, listed in
Exhibit 1. According to the official deeds recorded in the Bexar County real property records,

not one of the properties owned by FPC was conveyed to the church to hold in frust for the
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benefit of the Presbytery, the PCUS, or the PCUSA. A re-view of each of the deeds by which

AFPC acquired or conveyed property shows that FPC Dever once purported to purchase or sell
property for the benefit of the PCUS or the PCUSA. FPC holds title to all of its accounts m its
individual capacity and not in trust for the benefit of the PCUSA or Presbytery. Accordingly,
FPC holds all property in its own name without any encumbrance or beneficial interest in the
name of anyone else or for the benefit of anyone else.

B. Terms of the Local Church Charter

43.  FPC’s corporate charter further demoﬁstrates that FPC holds its property
unencumbered by any alleged trust in favor of the PCUSA. Because the corporate charter and
bylaws form the foundational statement of a church corporation’s purpose and pOwers, courts
often look to their language to evaluate the exisience of a demominational ‘trust. Ordinarily,

intent to own property on behalf of a specific denomination is manifested by express language to

that effect, ‘See, e.g, Peters Creek United Presbyterian Church v, Washington Presbytery of
Pennsylvania, 1044 CD. 2011, 2014 WL 1810581 (perm. Ct. App., Apr. 30, 2014) (finding that
irrevocable incorporation of PCUSA Constitution an(i trust clause into bylaws established trust);
Hope Presbyterian Church of Rog—uerRz've? v, Presbyierian Church (U.S.4.), 255 P.3d 645, 649
(Ore. Ct. App. 2011) (finding that addition of trust clause to articles of incorporation created a
trust).
44, FPC’s charter, dated January 25, 2015, contains no such trust. Seé Exhibit 8.
45.  Under the terms of the PCUSA’s denominationally-asseried trust clause,
| individual congregations could vote until 1991 to be exempt from any PCUSA property
provisionrto which that church was not previously subject. As stated above, FPC exercised this
exempﬁoﬁ. See Bxhibit 6. The original by—laﬁs expressly recite an exception fo Chapter VIII

(The Church and Its Property) of the Constitution of the Presbyterian Church (U.S.A.) and is
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recognized by Presbytery to be govemed by Chapter 6 (Church Property) of The Book of Church
Order (1982/ 1983. edition). Id The document referénce__d as Attachment No. 1 of the by-laws,
states: “In buying, se]liug, and mortgaging real property such officers shall act solels} under the
authority of the corporation, granted in a dﬁly constituted meeting of the corporation.”
Attachment 1 does not contan a trust clause even for the benefit of the PCUS, let alone the
PCUSA. Id The amended by-laws, adopted in 2015, carried forward this exception stating
“nothing herein shall operate to resﬁmd the prior exercise of the property exception clause
referenced in Alﬁcle 2....” See Exhibit 9.

46.  TPC has always asserted that its_ exercise of the exemption, which permits local
churches to buy and sell property as they see fit, was a legitimate renunciation of the purported
-trust. Though the Presbytery has disputed whether such a vote serveé to negate the trust clause,
at least one court has flatly rejected the Presbytery’s position. See Carrollion Presbyterian
Church v. Presbytery of S. Louisiana of Presbyterian Church (USA), 77 So. 3d 975, 981 (La. Ct.
App. 9/14/11), writ denied, 82 S0.3d 285, cert. denied, 133 S.Ct. 150 (holding that under any
reasonable interpretation of the denorpination’s OWIL governing documents, reliance upon the
exemption “negated any express trust as provided by [PCUSA Constitution]”).

47.  The provisiens of the PCUSA Constitution do 7110’[ create a trust for the benefit of
the. PCUSA. Nowhere in the PCUSA Constitution are local churches required to adopt a
denominational identifier, amend their corporate charters to create a trust, dedicate their property
in trust, subject their corporate powers to denominational control, or otherwise do any of the
various acts that might create a trust under Texas law.

C. Denominational Constitution o
48. The PCUSA’s own denominational constitution further confirms the absence of any
trust in favor of the PCUSA. While the denominational constitution contains trust language
13
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relied upon by the PCUSA, that provision cammot be read in isclation. Other provisions in the
governing documents, cited infra, exalt the autonomy and authority Qf the civii .courts with
respect to teﬁiiaoral matters while expressly disclaiming the legal enforceability of any provisions
set forth in the denominational constitution. The PCUSA Constitution is not a contract because
| “It]he essence of a-contract is an agreement,” W. K. Grace Mfg. Co. v. Levin, 506 S.W.2d 580,
584 (Tex. 1974) (emphasis addea). Nonetheless, We]l—settled- principles of interpretation shed
light on the proper interpretation of the PCUSA .Constitution as a written instrument.
Specifically, it-is presumed that the creator of a writing “]'_ntend[s] every clanse to have some
effect” and each clause is given its “plain, ordinary, and generally accepted meaning.” Heritage
Res., Inq. v. NationsBank, 939 S.W.2d 118, 121 (Tex. 1996). For this reason, courts have
unequivocally found that a party’s express declaration that a document 1s not to be binding
means just what it says: the document is not to be binding. See, e.g., Dallas Area Rapid T vansit
v. Amalgamated Transit Union Local No. 1338, 273 S.W.3d 659, 670 (Tex. 2008) (fmd._ing that a
grievance resolution panel’s recommendation was not legally‘ enforceable where the applicable
manual stated that it “shall not be binding™); PNS Stores, Inc. v. Rivera, 379 S.W.3d 2067, 277
(Tex. 2012) (finding that no rules stated in Texas Lawyer’s Creed were legally enforceable
where creed stated that “[Wiese rules are primarily aspirational”); Hanson Sw. Corp. v. Dal-Mac
Const. Co., 554 S.W.2d 712, 721 (Tex. Civ. App. — Dallas, 1977).

49, The PCUSA Constitution’s unainbiguous terms likewise disclaim any appearance
of legal force or effect. For instance, § F-3.0108 of the PCUSA Constitution, which is identified
as a “Historic Principle of Church Order,” states:

[AJY church power, whether exercised by the body in general, or in the way of
representation by delegated authority, is only ministerial and declarative; . . «

that no church judicatory ought io pretend to make Iows to bind the
conscience in virtue of their own authority; . . . .

19

5982819.5




Since ecclesiastical discipline must be purely moral or spiritual in its object,
and not attended with any civil effects, it can derive no force whatever, but
from its own justice, the approbation of an impartial public, and the

‘countenance and blessing of [God].”

Exhibit 2,

50.

(a)

()

Exhibit 2,

51..

Exhibit 2

Constituti

spiritual matters and other, temporal matters. See also PCUSA LEGAL RESOURCE MANUAL
FOR PRESBYTERIAN CHURCH (USA) MIDDLE GOVERNING BODIES AND

CHURCHES (expressly. acknowledging that “[a]lmost all property matters are governed by state

law”).

52.  The many statements present in every iteration of the PCUSA Constitution and of

its - historical and legal predecessors limiting the scope of denominational authority and

5982818.5

PCUSA Book of Order at § F-3.0108 (emphasis added).

Another Historic Principle of Church Order found in the constitution states:

[]”’God alone is Lord of the conscience, and hath left it free from the doctrines and
commandments of mer which are in anything contrary to his Word, or beside it in

matters of faith or worship.”

Therefore we consider the righis of private judgment, in all matters that respect
religion, as universal and unalienable: We do not even wish to see any religious
constitution aided by the civil power, further than may be necessary for
protection and security, and at the same time, be equal and common to all others.

PCUSA Book of Order at § F-3.0101.

Elsewhere, the PCUSA Constitution reiterates:

Councils of this church have only ecclesiastical jurisdiction for the purpose
of serving Jesus Christ and declaring and obeying his will . . . . They may
frame statements of faith, bear testimony against error in doctrine and
immorality in life,

resolve questions of doctrine and discipline, give counsel in matters of
conscience, and decide issues properly brought before them under the
provisions of this Book of Order. :

, PCUSA Book of Order at § F-30102. Indeed, these provisions of the PCUSA

on exhibit both a recognition and an adoption of the distinction between strictly
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disclaiming any legal effect make plain that the express trust clauses that were added in 1982 and
1983 were only aspirational. This is consistent with the fact that the civil dourt decision that
prompted denominational officials to insert trust clauses said that judges would give force and
effect to trust clauses only to the exient that ft_];ey Iepreéented the mutual consent of the parties
and were in a form that complied with generally applicable state law requirements. See Jone:?,
443 U.S. at 606 (“[Clivil ¢ourts will be bound fo give effect to the result indicated by the parties,
provided it is embodied in some legally co gnizablé form.”).

53.  The foundational nature of this principle is bolstered by the PCUSA
Constitution’s contmuing nia.ndate_ that churches cloak themselves with the secﬁlar protections of
corporate form. See Exhibit 2; PCUSA Book of Order at § at G-4.0101. Going so far as to
specifically address potential property disputes, the PCUSA Constitution even explains that the
affiliation of a congregation with the denomination shall not impair that congregation’s
individual property rights. It states: “Nor doth their communion one with another as saints, take’
away or infringe the title or property which each man ‘hath in his goods and possessions.”
Exhibit 10, PCUSA Book of Confessions, Excerpt of Westminster Conféssz’on, at 6.148.

54.  Unlike the PCUS/PCUSA. trust clauses, the above remunciations of legal force
have remaﬁed a constant theme throughout the entire history of the PCUS and PCUSA. Tndeed,
the wording of the “historic princip_les” excerpted above (F-3.0101 and F-3.0108) has existed in
the PCUS and PCUSA Constitutions, and the constitution of the préceding Presbyterian
. denomination, essentially unaltered for more than 226 years. See Exhibit 2, PCUSA Book of
Ofder. Stitl other provisions Qf the 1839 Presbyterian Constitution, to which FPC ostensibly
would have subscribed at its founding, confirm that this understanding has been constant

throughout FPC’s entire history. For instance, the 1839 Presbyterian Constitution specified that
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“PCUS assemblies [(congregations, pfesbyteries, and synods)] ought not to possess any civil
jurisdiction, nor to inflict any civil penalties. Their power is wholly moral orhspiritlual. ”
Exhibit 11, 1839 Presbyterian Church in the USA Constitution, at 10. Further, “the highest
plmishment to which [Presbyterian body] authority extends, is to exclude the contumaciogs and
impenitent from the congregation of believers.” Exhibit 11, at 11. Even addressing the
sovereignty and authority of the civil judiciary, the 1839 Presbyterian Constitution made clear
that the role of the civil court system was supreme on temporal matters, stating: “Infidelity or
difference in religion, doth not make void the magistrate’s just and Jegal authority, nor free the
people from their due obedience to him: from which ecclesiastical persons are not exempted.”
Exhibit 11, at 4-5 (emphasis added).

55.  Finally, even under the PCUSA’s selective adherence to the denominational
constitation, the asserted PCUSA trust clause is not the end of the inquiry. It bears repeatiﬁg that
even under the terms of the new denomjna.ﬁonally-ass_erted trust clause, individual congregations
could vote until 1991 to be exempt from any PCUSA property provision to which that church
was not previously subject. Exhibit 2, P-CUSA Book of Order at § G-4.0208. FPC has always
asserted that its exercisé of the exemption, which permits local churches to buy and sell property
as they see fit, was a legitimate renunciation of the purported trust. Exhibits 6, 8-9. Though the
Presbytery has disputed whether such a vote serves to negate the trust clause, at least one court
has flatly rejected thg Presbytery’s ijosition. See Carrollton Presbyz‘erfan Church v. Presbytery
of S. Louisiana of Presbyterian Chur;ch (USA), 77 So. 3d 975, 981 (La. Ct. App. 9/14/11), writ
dgnied, 82 So.3d 285, cert. demied, 133 S.Ct. 150- (holding thét under any reasonable
interpretation of the denomination’s owmn. governing documents, reliance upon the exempﬁf)n
“negated any express trust as provided by [PCUSA. Constitution]”™).

»
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56. Taken-together, the provisions of the PCUSA Constitution simply do not create
the trust cléimed by the PCUSA in favor of itself. Nowhere in the PCUSA Constitution are
local chu:rcheé -réquired to adopt a ‘d-eﬁomjﬂational identifier, amend their corporate charters to
create a trusf, dedicate their pioperty in trust, subject their corporate powers to denominational
control, or otherwise do any of the various acts that might create a frust under the relevant state
law. Rather, as has been the case from the First Presbyterian General Assembly in 1789, the
PCUSA Constifittion continues ;o disclaim its own legal enforceability, while at the same time
recognizing both judicial authority and, in temporal matters, ongoing congregational property

autonomy of former PCUS churches.

D. State Statutes querniug the Holding of Church Property

57.  Texas, like most states, does not have a statutory scheme that distinguishes
between the property and contractual rights of religious and secular 6rganizations. Church or
not, they are subject té the generally applicable provisions of Texas trust law, Texas property
law, Texas remedial law, and Texas corporate law, See Masterson, 422 S.W.3d at 609. In this
case, a consideration of these various legal principles establish multiple, independent reasons
why there is no enforceable trust over FPC’s property in favor of the PCUSA.

(i) Texas Trust Law

58. Texas law governs any alleged trust of Texas real property. See Toledo Soc. For
Crippled Children v. Hickork, 261 S.W.2d 692, 697 (Tex. 1953). Although Texas trust law has
changed substantially over the course of FPC’s 169-year histdry, it can still broadly be divided
into two efas: (1) the historic era, which ends in 1943 and was comprised largely of decisional
case law, and (2;) the current era, which began in 1943 with the adoption of the Texas Trust Act.

S’ee Clarence A. Guittard, Express Oral Trusts of Land in Texas, 21 TEX, L. REV. 719, 722
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(1943); Fitz-Gerald v. Hull, 237 S.W.Zd 256, 265 (Tex. 1951). Because the app]icablé body of
trust law is pomprised of that which existed at the time of the relevant facts, this Petition will
address both eras of law. ;Se'e e.g In re Ray Ellison Grandchildren Trust, 261 S.W.3d 111, 124
(Tex. App. - San Antonio 20078)7.

59.  In the historic era of Texas trust léw, a writing was not required fo create a trust
over real property. See Mead v. Randelph, 8 Tex. 191 (Tex. -1852). Nevertheless, to have
established an express trust in favor of the deno_mjnation over FPC’s land before 1943, FPC must
have clearly demonstrated its intent to create such an arrangement. See Patrick v: McGaha, 164
S.W.2d 236, 241 (Tex. Civ. App. ﬁFolrt Worth 1942), Moreover, there must be some clear‘
evidence of the requisite intent: “[A]s distinguished from a trust arising from implications, an
express trust arises either by express agreement or by direct and posiﬁve acts of the ﬁarties or by
some writing or deed.” Fitz-Gerald, 237 S.W.2d at 260 {citing guthorities). Also, “it is not
necessary that the trust instrument expressly convey or devise legal title to a trustee, if the
intention to create an active trust appears from the instrument. But again, such intention must be
as clearly manifested as if express terms had been employed.” Long v. Long, 252 S.W.Zd 235,
249 (Tex. Civ. App. — Texarkana 1952). “As express trusts are declared by the parties,‘ there
can never be a controversy whether they exist or not.” Bateman v. Ward, 93 S.W. 508, 510 (Tex,
Civ. App. 1906). Importantly, if trust language is no;c specifically used, the intent to create a trust
must otherwise be readily apparent: “[The settlor] need not use any technical words or langnage
in express terms creating or declaring a ﬁ'ust; but he must employ language which shows
unequivocally an intention on his part to create a trust in a third person or to declare a trust in

himself” Sermuell v. Brooks, 207 S.W. 626, 629 (Tex. Civ. App. Dallas 1918, no writ).
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60. A corollary of the requirement of clear intent is that the party creating a trust must
clearlj identify and designate the trustee, the beneficiary, and the property that is 1o be the
subject of the trust. “[A]n express trust is generally created by an instrument pointing out the
property, purposés and persons of ﬁle trust end a definite deoiaration of each is essential”
Broﬁ)n v. Donald, 216 S.W.2dl679, 683 (Tex. Civ. App. — Fort Worth 1949) (evaluating 1922
trust instrument). Accordingly, a trust is only created to the extent prov-idéd for in the trust
instrument. See Bateman v. Ward, 93 S.W. 508, 510 (Tex. Civ. App. 1906) (“The appellants
contend that the instruments sued on constitute an express trust. If this is so, the mnstruments
should point oﬁt directly and expressly the property, persons, and purposes of the trust.”)

" 61.  There is no pre-1943 evidence of any intent by FPC to create a blanket trust over
its real property in favor of the PCUS or PCUSA. FPC’s history is wholly devoid of any
reference to a trust on behalf of anyone other tﬁan First Presbyterian Church of San Antonio. For
the entire _169—year history of FPC, it has bought and sold properties without anf involvement by
or interaction with the PresBytery or the denomination. Accordingly, the Presbytery can make no
ciaim that a bianket trust arose over FPC’s property prior to 1943.

62.  Beginning with the adoption of the Texas Trust Act in 1943, a trust over real
property may be estab]isﬁed only by a written instrument. See Mills v. Gray, 210 S.W.2d. 985,
987 (Tex. 1948). The requitement of a writing now extends to a trust of any property, real or
personal. ﬁX. PrROP. CoDE § 112.004. Further, the trust instrument must also be sign_ed by the
settlor, or owner of the subject ﬁroperty. Id Tust as before 1943, “[a} trust is creaied only if the
settlor manifests an intention to create a trust.” TEX. PROP, CODE § 112.002.

63.  The PCUSA has asserted that it maintains a trust interest in all member church

f)mperty by virtue of the trust clanse found in the 1983 -PCUSA Constitution. However, this
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argument cannot stand in light of neutral principles of law and the basic requirements of Texas
trust law. The PCUS/PCUSA trust clauses, which first appeared in 1982 and 1983 when they
were unjiaterélly added by the PCUSA for its own benefit, were never approved or ratified by
FPC. To the c.omrary,r FPC notified the Presbytery of its e;S{ercise of the 'exceptim.l to this clause

and Presbytery acknowledged this act in 1991. See Exhibits 6-7. In the absence of a signed

writing and any evident intent by the settlor (FPC) to create a trust, the Presbytery’s trust

arcument carries two fatal defects.

64. Even #f this Court were to ignore these defects and assume that a valid blanket
trust once existed, such a trust was both revocable and revoked. | Under Texas law, “[a] settlor
may revoke the trust unless it is frrevocable by the express tc;rms of the mstrument creating it or
of anmnstrument modjfyi_ng it” TEX. PrOP. CODE §.112.051(2). Because there is no instrﬁment
that purports to make the alleged PCUSA trust clause irevocable, FPC revoked any di;cemible
trust by its 1991 by-laws.

(i1) Texas Corporate Law

65.  Adherence to Texas corporate law is especially significant in light of the PCUSA
Constitution’s explicit instruction that local churches adopt a corporate: form “whenever
permitted by civil- law.” See Exhibit 2, PCUSA Book of Order at § G-4.0101. Under that
provision, cdngregational corporations are specifically empowered to exercise all powers
pertaining to church property. Id.

66.  As a non-profit cmporaﬁon formed under the laws of Texaé, FPC “has the same
powers as an individual to take aclion necessary or conveniernt to carry oﬁt its business and
affairs.” TEX. BUS. ORrG. CoDE § 2.101. Among other things, Texas law specifically, empowers

corporate enfities to: (1) “sue ... in the entity’s business name,” (Q) “acquire, receive, own, hold,
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improve, use, and deal in and with property, or an interest in property,” (3) “sell convey,
mortgage, pledge, lease, exchange, and otherwise dispose of property,” (4) “elect or appoint
officers and agents of'.the entity, “ (5) “adopt and amend governing documents for managing the
affairs of the entity,” and (6) “conduct its business, locate its offices, and exercise the powers
granted by this code fo further its purposes.” Tex. Bus. Orag. CopE §§ 2.101 & 2.112.
Importanﬂy, the adoption of corporate form is an unconditional assent to the limits and
procedural obligations imposed by Texas law, unless modified by duly adopted governing
documents were pemﬁtted by law. See TEX. Bus. OrRG. CoDE §§ 2.112 & 2.113.

67.  Absent different governing provisions in its certificate of formation or bjrlaws, a
non-profit corporation’s governance is subject to the default provisions of the Texas Business
Organizations Code. Pursuant to that statutory scheme, corporate goverﬁance is vested in the
corporation’s Board of Directors, who must act through a majority of those present at a Board
meeting. TEX. BUS. OrRG. CoDE §§ 22.201; 22.214. Accordingly, the corporation cannot take
any action—inchuiding the creation or ratification of a trust—without the majority of its Board cf
Directors concurring in an appropriate resolution to that effect. TEx. BUs. ORG. CODE §§ 22,255
(“A corporation may convey real property of the corporation when authorized by appropriate
resolution of the board of directors.”).

68.  The Session of FPC has never adopted a resolution ratifying, approving, or
otherwise consenting to a trust in favor of the PCUS, the PCUSA, or any other denomination.
Nor has the FPC Session or congregation ever authorized the conveyance of title or a beneficial
‘iuterest in the corporation’s property to any other entityl. Under unambignous provisions of
Texas corporate law, any purported action to the contrary is procedurally défective, ult;a Vvices,

and invalid. Indeed, it was precisely this type of disregard for default statutory -corporate
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procedure that the Texas Supreme Court recently condemned in Masterson. 422 S'W.3d at 610
(“[U]nder neither the former nor the current [corporate] statute is an external entity empowered

to amend [the corporate bylaws] absent specific, lawful provision in the corporate documents.”).

69.  Adherence to Texas corporate law is especially significant in light of the PCUSA
Constitution’s explicit instruction that local churches adopt a corporate form “whenever
permitted by civil law.” See Exhibit 2; PCUSA Book of Order at § G-4.0101. Under that
provision, congregational corporations are specifically empowered to cxercise all powers
pgrtajnjng to church property. Id

70.  As a non-profit corporation formed under the laws of Texas, FPC “has the same
powers as an individual to take action necessary or convenient to carry out its business and
affairs.” TEX. BUS. ORGS. CODE § 2.101. Among other t]_aings, lTexas law specifically empowers
corporate entities to: (1) “sue ... in the entity’s business name,” (2) “acquire, recei{re, own, hold,
improve, use, and deal in and with property or an interest in property,” (3) “sell convey, _
mortgage, pledge, lease, exchange, and otherwise dispose of property,” (4) “elect or appoint
officers and r:ig_gants of the entity, “ (5) “adopt and emend governing documents for managing the
affaits of the entity,” and (6) “conduct its business, locate its offices, and exercise the powers
granted by this code to further its purposes.” TEX. Bus. Oras. Cope §§ 2.101 & 2.112.
Importantly, the adoption of corporate fommn is an unconditional assent to tﬁe limits and
procedural obligations imposed by Texas law, unless modified by .duly adopted governing
documents where permitted by law. See TEX. BUs. ORGS. CODE §§ 2.112 & 2.113.

71.  Absent different goveming provisions in its. certificate of formation or bylaws, 2

non-profit corporation’s governance is subject to the default provisions of the Texas Business
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Organizations Code. In this case, FPC’s original charter expressty claims the full spectrum of

. Texas- corbc;rate rights. See Exhibit 5 at 2 (“{We] do hereby incorporate with all the rights and
powers given by law to such corporationis.”) (empj:lésis ‘added). Pursuant to that-stamtory
scheme, corporate governance is vested in the corporation’s Board of Directors, th must act
through a majority of those i)resent at a Board meeting. TEX. Bus. OﬁGS. CODE §8 22.201;
22.214. Accordingly, the corporation cannot take any action including the creation or ratification
of a trust without the majority of its Board of Directors cqncurr'mg in an appropriate re;solution to
that effect. TEX. BUS. ORGS. CODE §§ 22.255 (“A corporation may convey real property of the
corporation when authorized by appropriate resolution of the board of directors.”).

72.  Neither the congregation, Session nor the Board of Directors of FPC has ever
adopted a resolution ratifying, approving, or otherwise consenting to a trust in favor of the
PCUS, the PCUSA, or any other denomination. Nor has the congregation, Session or Board of
Directors ever authorized the conveyance of a beneficial interest in the corporation’s property to
any other entity. To the extent there is any ambiguity on the matter, the Session has consistently
rejected any external interest in FPC property. See Exhibit 6. Under unambiguous provisions of
Texas corporate law, any purported action to the contrarsl' is procedurally deft-active,-ulta vires,
and invalid. Indeed, it was precisely this type of disregard for default statutory corporate
procedure that the Texas Supreme Court recently c_:ondemned in Masterson. 422 S.W.3d at 610
(“[U]nder neither the former nor the current [corporate] statute is an external entity empovvered

to amend [the corporate bylaws] absent specific, lawful provision in the corporate documents.”).
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VI,
CAUSES OF ACTION

A. DECLARATORY JUDGMENT

73.  The allegations contained m the above paragraphs are re-alleged as if fully stated
herein.

74. Under’ Masterson v. Diocese .of Northwest Texas, 422 S.W.34d 5%4, 607 (Tex.
2014), the 1awlapp]ioable to this dispute is clear: “Te}(as courts must use only the neutral
principles c;onstruct “to determine property interests when religious organizations are involved.”
Accordingly, FPC seeks deélaratory relief recognizing that, “on the basis of the language of the
deeds, the terms of the local church cha.rtérs, the state statutes governing the holding of church
property, and the provisions in the constitution of the general church concerning the ownership
and control of church property,” all real property held by First Presbyterian Church of San
Antonio or by individual trustees for the benefit of the First Presbyterian Churc.h of San Antonio,
along with all improvements thereon, and all personal property, corporeal or incorporeal, is held
in fee simple and absolute cwnership by FPC and for its sble and exclusive benefit, and without
the burden of any trust for the use or benefit of Presbytery, Synod of the Sun, the PCUSA, or any
other depomination or any of district administrative units of any other denomj_natidn. See Jones

v. Wolf, 443 0.S. 595, 603 (1979).

B. TRESPASS TO TRY TITLE

75.  The allegations contained in the above paragraphs are re-alleged as if fully stated
herein.
76.  Pursuant to TEX. PROP. CODE § 22.b01, FPC has record title to appreximately

" eighteen parcels of property; identified in Exhibit 1, through a regular chain of conveyances from
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the sovereignty of the soil, a superior titie out of a Common source, and/or title by prior
p_ossessibn that has not been aband_oned. | |
- 77. | FPC is cﬁrrently in possession of these properties, and it or its predecessor-in-
interest has maintained consistent possession of these broperties prior to any assertion of a
proprietary or trust interest by the PCUSA.
78.  Title to these properties is affected by the Presbytery and the PCUSA’s claim to a

trust or beneficial interest, which claims are legally invalid and unenforceable.

C. SUIT TO QUIET TITLE

79. The allegations contained in the above Paragraphs are re-alleged as if fully stated
herein.

80.  FPC has record title to approximately eighteen parcels of real property, identified
in Bxhibit 1. '

81.  FPC’s right of ownership is sufficient to warrant judicial interference, and the
Presbytery’s claimed interest in trust is a cloud on title that is disturbing FPC’s lawful
possession. Because FPC holds title superior to that of any interest claimed by the Presbytery,
FPC seeks to quiet title its properties. |

D. INJUNCTIVE RELIEF

82.  FPC also seeks a temporary restraining order, and temporary, permanent and final
injunctive reliéf.

83.  FPCis entitled fo a temporary injunction to preserve the status quo of the subject
matter of the suit pending a judicial resolution of the merits. See Butnaru v. Ford Motor Co., 84
S.'W.3d 198, 204 (Tex. 2002). A plaintiff seeking a temporary injunction must plead and prove
three elements; (1) 2 caﬁse of action against the defendant and a probable right to the relief

sought; (2) a probable and imminent injury, and (3) an irreparable injury or inadequate remedy at
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law. See id As set forth below, FPC needs injunctive relief to protect it from the imminent
threat of an irreparable injury.

84, Tn conjunction therewith, FPC is entitl_ed to a temporary restraining order because
it will suffer immediate and irreparable injury, loss, or damage before a hearing can be held on
its request for a temporary injunction. |

85.  Purther, FPC respectfully seeks an order permanently enjoining the Presbytery
ftqni taking any action that might in any way interfere with FPC’s exclusive ownership, use, and
control of'its property as adjudicated by this Court.

86.  Notwithstanding the trust claim the PCUSA and Presbytery assert over FPC’s
property, there is a present, real, and substantial threat that Présbytery will undertake to take over
FPC if FPC simply stands on its right, as it is doing here, to seek a declaration of its property
rights. The PCUSA and its district Presbytery, acting on the PCUSA’s behalf, claim that the
mere act of FPC secking this adjudication auﬂloﬁzes the Presbytery to take over FPC——remove
its governing session, fire its pastors, take its bank accounts, and put its property in the PCUSA’s
name. Such actions, intended to pressure Jocal congregations not to assert their rights, should not
be tolerated or rewarded. To be clear, this is no mere prediction of Presbytery coﬁduct after a
final, non-appealable judicial declaration has “been rendered in the Presbytery’s favor. Rather,
under the PCUSA directives, the Presbyteryis instructed fo take such action simply because a
local congregation seeks a judicial determination of its rights. For obvious reasons, the use of
such methods must be rest_ré'med and enjoined.

(i) A Cause of Action against the Defendant and a Probable Right to the Relief
Sought :
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87. To be entitled to immediate pre]jmir_t.ary injunctive relief, Plaintiff must first
demonstrate that it is likely to be entitled to relief on a cause of action against the relevant
dejj“endant..

88.  As set forth above, FPC has petitioned this Court for declaratory judgment ;co fully
and finally adjudicate the congregation’s property rights. Moreover, the legal principles that
govern this dispute are both familiar and well-settled. Just as fhe Court would do in any other
property dispute, it must DOW use these neutral principles of state law to determine who owns the
relevant property and whether that prc-)perty has been encumbered with any trust interest in favor
of another party. Masterson, 422 S.W.?»(_i at 607. As established by both the United States
Supreme Court and the Texas Supreme Court, the factors relevant to this question include
documents of title, the terms of the local church’s charter, the denomination’s constitution, and
any applicable provisions of state law. Id; see also Jones, 443 U.S. at 603. After conducting a
neutral and secular examination of the facts and documents, the lone question for the court is
whether the parties created a trust or other enforceable property interest that is “embodied in
some legally cognizable form™ under state law. Jones, 443 U.S. at 606.

89. As discussed at length ai)ove, there is no reasonable legal basis on which the
Presbytery can claim an enforceable trust in favor of the PCUSA. FPC’s corporate charter does
not purport to create any such trust or otherwise serve to establish a proprietary interest in favor
of the denomination. None of the deeds by which FPC acqujréd its current property purport to
vest any beneﬁcml interest in the denomination or anyone other than FPC. Finally, while servmg
as the sole basis of the alleged trust, the PCUSA’s denominational constitution disclaims its own

enforceability.
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90. When Texas law is applied to these facts and instruments, there can be little doubt
that the Presbytery’s trust claim on behalf of the PCUSA is not legally cognizable, for multiple,
independent reasons. In fact, the property trust claimed by the PCUSA and Presbytery would
contravene no less than ﬁve clear provisions of Texas law: (1) Texas trust law requires propf of
an intent to create a trust; (2) .if any trust is alleged to have arisen siﬁce 1943, it musf be created
In writing; (3)-if any trust is alleged to have arisen sj_nce. 1943, it was revocable; ; (4) parties such l
as the Presbytery lose the right to file legal claims after a statutorily designated period of time;
and (5) Texas corporations ]jkerFPC can only create and convey property interests in accordance
with their charter, bylaws, and default provisions of Texas corporate law. Thus, FPC has shown.
its erﬁhoéd of success 1_11 obtaining the relief sought.

(ii) . Probable and Imm_inenf; Tnjury

91.  The second prerequisite to immediate injunctive relief is proof of a probable and
imminent injury.

92.  The infliction of a real and jn?mediate injury is ndt only possible, but it is actually
a standard operating précedure :for PCUSA presbyteries faced with civil actions by local
congregations. In fact, the headquarters of the PCUSA, to whom Mission Presbytery is’
answerable, has issued two extreme Ssirategy memoranda for use by lawyers representing
presbyteries faced with ltigation. Of particular concern is the denomination’s repeated prodding
of presbyteries to implement a device called an. “admjﬂistrative comumission” to seize all local
church assets and 1ak¢ control of local church property.

93, - An administrative commission is a small commitiee of presbytery representatives
- self-granted an allégedly unlimited scope of powers under the guise of spiritual emergency.

indeed, the PCUSA has even advised ﬂ:tat “[Of the presbytery has information that declares a
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schism is imminent,” an administrative commission should be immediately formed with the
authority to “assume original jurisdiction over”—- fire and replace—the entire governing session
of a church. Exhibit 12, PCUSA Tegal Strategy Memoraﬁd& re: Local Ch::,zrch Property
Expropriation (commonly called “Louisville Papers™). Further, the PCUSA Book of Order
ambigliously states that when there is a “report” that a particular church is “affected with
disorder,” a presbytery c.an, without prior notice or hearing, appoint an “administrative
commission” to indefinitely assume original jurisdiction of the local church. Although the use of
an administrative commission is ordinarily intended to address spiritual matters énd operate
ecclesiastically to assure sound doctrine, PCUSA. presbyteries have been departing from the
customary and expected use of administrative commissions and have misused them for femporal,
civil purposes as a device to try and impermissibly expropriate local church property in spite of
civil judicial authority.

94.  The PCUSA’s denominational headquarters has also issued “Advisory Opinion”
Note 19, which in part III thereof wams presbyteries that if they do not act aggressively m using
administrative commissions to take control of local church property, the regional synod will
appoint its own administrative commission to take over control of the presbytery. See Exhibit
13, Advisory Opinioﬁs: Note 19 to enforce Trust Clause.

95. In a heavy-handed attempt to discdurage congregations from expressing
disagreement or assertiﬁg their _ legal rights, the PCUSA has made the following
recommendations to presbyteries faced with litigation:

a) advocate use of administrative commissions specifically for church

property disputes, and in conjunction therewith advises how to remove
the local pastor and/or govemning board of the local church;

b) advise how to freeze local church assets and physically seize property,
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c) recommend placing a cloud on local church property titles by filing
affidavits in property records, irrespective of state law or the facts of
any property in dispute;

d) - recommend mailing letters concerning contested property to any banks
or other financial institutions that hold accounts for the local church,
which letters “order” that no assets be released to the local church;

£) instruct presbyteries to investigate the religious background of any
judpe assigned to the case in order to exploit potential parizality or
relipious issues;

) recommend that presbyteries in their pleadings “use spirifual language”
in order to posture themselves in a positive light, and to negatively refer
to the local church in the caption and in pleadings as “schismatic”; and

g) recommend to presbyteries, through the use of administrative
commissions, to try and keep the local church in a defensive secular
legal posture, counseling “Let the schismatics seek Caesar’s help.”

See Exhibit 12. -

96.  In response to dissent by tocal congregations against certain denominational
actions, PCUSA presbyteries have variously: () taken acts intended to assert ownership or place
clouds on otherwise merchantable Iocal property fitles, (b) recorded, without pfior notice,
affidavits or other documenté in local mortgage and conveyance records that improperly assert
trusts on local church property in favor of the denomination, regardless of the facts of a local
c}iurch’s property history or the laws of the state in which local church property is situated; (c)
_sought to change locks on local church property without notice and otherwise seize local church
assets; and (d) appointed “administrative commissions™ to’ assert “original jurisdiction” to
supplant existing congrega{ional property control by remox-fing, without notice and opportunity
for ]_:Learing, dissénting ministers and sessions.

97. The threat of retaliation by the Presbytery is not some distant and abstract threat
with which the Mission Presbytefy is wholly unfamiliar, The threat of Presbytery action is
imminent. If a congregation or its leadership preemptively files suit in a civil court against the
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Presbytery, Presbﬁery may immediately form an administrative commission and také over the
church. See Exhibit 12. Accordj.ﬁg to that policy, a local church who Wis]_;es to exercise its right
of access o the civil court system faces the real threat that its pastors and staff will be fired, its
governing session unseated, 1ts assets‘ frozen, its doors shut, its right to determine its religious
affiliation stripped, -its accounts cleaned out, Vaz_ld its property sold. See id. Because the
Presbytery ostensibly can use, lease, or sell any property it seizes, the Presbytery is actually
incentivized to form an admiﬂstaﬁve commission as prompﬂy as ijossible when a suit is filed.
See id. .

98.  The Dallas-area PCUSA preshytery, Grace Presbytery, has already demoﬁstrated
“the very real threat posed by the misuse of administrative commissions. On May 21, 2012, one
day after the congregation of First Presbyterian Church of Longview, Texas voted by over a 70
percent margin to seek dismissal from the PCUSA, an administrative commission appointed by
Grace Presbytery “assumed original jurisdiction” over the Longview congregation’s property. In
disrégard of the corporate and property rights of the church’s members, the administrative
commission substituted itself in place of the session that had been duly elected by the
congregation, and asserted -ersatz authority as the new governing body of the local church ]11
order to seize absolute control of all property,

99.  In other cases, a judicial prohibition has only inspired PCUSA presbyteries to
-contrive new ways to try and separate churches from their property. See C'c_zrrolh‘on Presbyterian
Churc-'h, Snit Number 565482, 19th Judicial District Cou;'t, East Baton Rouge Parish, State of
Louisiana, Written Findings and Reasons for Judgment Imposing Sanctions, issued July 18,
2013, affirmed on appeal, March 9, 2015. Tn Carrollion, the same PCUSA synod that has

oversight over the Presbytery,‘thelDaJlas—based Synod of the Sun, conspired with a presbytery
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similarly situated to Mission Presbytery to knowingly and willfully violate a court order in an’
attempt to take control of loéal church property. See id In fact, the Carrollton court found the
presBytery’s and synod’s efforts to circumvent the court’s injunction to be so egregious that it
imposed $390_,OO0.00, plus interest, in sanctions against the two bodies.* |
(111) Irfeparable Injury and Inadequate Remedy at Law

100. The third and final prerequisite to preliminary injunctive relief is proof of an
irreparable injury and inadequate remedy at law. Ordinarily, “[a]n injury is irreparable if the
injuxe.d party cannot be adequately compensated in damages of if the damages cannot be
measured by any certain pecuniary standard.” Butnary, 84 S.W.3d at 204. See also Texas Indus,
Gas v. Phoenix Metallurgical -Corp., 828 S.W.2d 529, 588 (Tex. App Houston [i st Dist.] 1992)
(finding no adequate remedy at law when potential damage.s cannet be calculated).

101. Because the requested restraining order and injunction 1s intended to pi*otect
FPC’s ﬁﬂe to real property, the inadequacy of any legal remedy is presumed. TEX. CIv. PRAC. &
Rem. CODE § 65.011(4). In this case, the property implications of this matter will only be
reached after the Presbytery has caused substantial nbn—pecuniary damage and interrupted the
daily ministry of FPC. Before the Presbytery can purport to exercise any authority over FPC's

property, it would have to take the extraordinary step of ousting FPC’s pastoral staff, governing

% In imposing sanctions against the presbytery, the district court said, “The PSL has violated professional norms,
disdained civil authority, and engaged in sanctionable conduct in many ways other than the deliberate violation of
the February 13, 2009, TRO: In memoranda filed and submitted to this court the PSL called the exercise of this
court’s subject matter jurisdiction, or a request by Carrollton that this court exercise its subject matter jurisdiction,
“malevolent.” The PSL said that U.S. District Jodge Ralph Tyson, a respected African American jurist, did not do
his own work but instead merely “rubber stamped” the work of others, in effect characterizing him as lazy. PSL
2791. The PSL also said that he would be inclined to base his decision concerning remand on the skin color of the
lawyers appearing before him. PSL 1695; The PSL said that the work of U. S. Magistrate Judge Stephen Riedlinger
exemplified the ‘total depravity’ of man. PSL 2446; The PSL said that the federal court in Baton Rouge was
»compromised,” which by definition is to accuse the federal court of being dishonorably corrupt. PSL 2446, The
PSL flagrantly disobeyed this Court’s September 22, 2009, Order to produce docurents, claiming that it did not
know that “all persons” meant all persons. The PSL grossly misrepresented case law holdings and rationale and
turned cases on their heads, repeatedly urging frivolous legal arguments.” 19 Judicial District Court, Baton Rouge
. Parish, State of Louisiana, Suit No. 565482, Wriiten Findings and Reasons for Judgment Imposing Sanctions, issued
July 18, 2013, aff’d on Appeal, March 9, 2015. ‘
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séssion, or Board of Directors, or all three. The fércible removal of every vestige of FPC
_leadership would not only have an incalculable effect upon those leaders cast out, but there is no
way of foreseeing how .such action might affect the congrc?gation, the day care program in iis
building, or the ministries so dependent upon FPC.

102. FPC is a not-for-profit corporation whose sole purpose outside of religious
worship is the spiritual, moral, and emotional edtﬁgation of its members and non—m;ambers
Wlthm 1ts sphere of influence. Like any such organization, it is highly dependent upon continuity
of membership, leadersﬁip, and fe]lowsbip; FPC is dedicated exclusively to serving those in
spiritual and physical need, iitera.]ly measuring its’ impact not in dollars and cents, but in lives
and souls. Where the interruption of a business might result in lost profits, the interruption of
FPC’s ministry could immediately deprive other charities, a needy family or individual of the
flow of rescurces on. which they Eave come to depend, both tangible and intangible. Moreover,
because the ministries of FPC often serve those with the greatest need, the disruption of FPC’s
operations would be greatly magnified and disproportionately felt by those with the least means.

103. Among the ministries and philanthropic causes which depend on FPC are many
that are dedicated to bettering the lives of people in the City of San Antonio, the state of Texas, -
and even in other countries throughout the world. Yor a number of ye;f:trs, FPC has provided as
much as $1,000,000.00 each year to local, national and foreign ministries, such as the SAMM
shelter (started at FPC), Community Assistance Ministry (CAM), the Dental Clinic, Mission
Road, oversees missions and numerous other local and foreign missions.

104. As a non-profit administrator of donatidﬁs and contri-butions, FPC is heavily
dependent upon the continuous and steady flow of offerings and gifts from its members.

However, the mere uncertainty caused by the pending threat of a Presbytery takeover is enough
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to stem the flow of resources into the church from anyone who legitimatelf fears the day that the
Preébytery takes action. Not only 1s i;t impossible to quantify such lost contributions, but any
reduction in collections could directly inhibit the ability of the session to routinely fund
international missioparie‘s, make monthly contributioﬁs towards college scholarships, and
otherwise spend discretionarily.

105. The concerns expressed above easily exceed the tyiae of reparable injury needed
to justify preliminary injunctive relief. See, e.g., Sonvvalkar v, St. Luke ‘s Sugar Land P 'ship,
LLP., 394 5.W.3d 186, 201 (Tex. App. — Houston [Ist Dist.] 2012) (finding loss of interrm
m-aﬁa'gement rights ireparable); Guardian Say. & Loan Ass ‘nv. Williams, 731 8.W.2d 107, 108
(Tex. App. — Houston [Ist Dist] 19 87) (finding consequeﬁces of property foreclosure
irreparable); Lifeguard Benefit Servs., Inc. v. Direct Aled Network Solutions, Inc., 308 S.W.3d
102, 112 (Tex. App. Fort Worth 2010) (finding “potential loss of goodwill, loss of ru_sputation in
the industry” irreparable).

106, Tn light of the foregoing concerns, likelihood of success, and probability of harm,
a temporary restraining order and 'mjunctioﬁ while this suit is pending is necessary to stay the
hand of the Presbytery from any actions that would adversely affect FPC’s longstanding conitrol
of its own propérty. Temporary injunctive relief would also protect the members of FPC who,
under Texas noﬁproﬁt corporation law, are the members of, and in effect the shareholders of, the
local church corporation. Compared to the immeasurable damages that might be experienced by
the FPC congregation and those it helps i an injunction is not issued, the harm that the
Presbytery might suffer because of the requested injunchon is wholly immaterial. At present,
the Presbytery does not own, use, enjoy, or administer any of th-e assets or property of FPC,

which only FPC possesses, controls and operatés. A temporary restraining order and temporary
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injunction are merely needed to preserve the status quo until such time as the question of
owhership, use, and control of the property of FPC can be determined by the civil courts.

- 107.- Due to the risk of immediate and irreparable harm that might result before a
hearing caﬁ be had on this Application fér Tt-amporary Reéﬁaiﬂjng Order, FPC has filed this
Petition ex parte énd without notic;a to the Presbytery. TEX. R. CIv. P. 680.

108. FPC is willing to post a reasonable bond as directed by the Court.
109. FPC respectfully requests a hearing on its Petition for Temporary Injunction

within fourteen days.

IX.
ATTORNEYS’ FEES

110. FPC has retained experienced legal counsel to represent it in this action and has
agreed to pay reasonable and necessary attorneys’ fees. FPC seeks recovery of its reasonable

attorneys® fees and expenses under TEX. C1v. PRAC. & REM. CODE § 37.009.

X
PRAYER FOR RELIET

For the reasons stated above, Plaintiff, First Presbyterian Church of San Anfonio, prays
that the Presbytery be required to appear and answer herein and that FPC have judgment for
declaratory relief and injunctive relief in its favor as follows:

1. Declaratory Relicf- Declaratory relief recognizing the exclusive, complete, and
absolute ownership and control of First Presbyterian Church of San Auntonio over
all of its property, both real and personal, together with all buildings, incorporated
assets, and improvements thereon, wherever located, and whether held by, for, or
in the name of First Presbyterian Church of S8an Antonio, free of any claimed trust
interest, divisible ownership night, or beneficial interest by any other party. ;

2. Iuiunctive’ Relief -

- A.  Temporary Restraining Order-entering a Temporary Restraining Order be
issued against Mission Presbytery, its officers, agents, employees, and
counsel, and any persons or entities in active concert or participation with
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the Presbytery, or acting by or through the Presbytery or on its behalf or in
its stead from:

¢

@)

3

Q)

(%)

F]lmg any documents in the mortgage and 6onveyance records in
Bexar County, or any County where FPC’s property is located, the

effect of which would be to place a cloud on the title of any

property titled in the name of plaintiff;

Otherwise taking any action to claim or assert ownership, use,
or control of the Personal and Real Property, or a right to
determine ownership, use or conirol of the Personal and Real
Property, in the possession or control of, owned by, titled in the
name of or held for the benefit of First Presbyterian Church of
San Antonio;

Asserting any rights to the property of First Presbyterian Church
of San Antonio, including but not limited to seeking to change the
locks of the church, initiating any disciplinary action against the
ministers or members of the church, appointing an administrative
commission with authority to assume “original jurisdiction™ over
FPC’s local governance and control of local property possessed
by or titled in the name of First Presbyterian Church of San
Antoriio or First Presbyterian Church of San Antonio Foundation,
or otherwise interfering, by dissolution or otherwise, in any way
with the property-related rights and responsibilities of the
employees of FPC, the governing body of FPC (the session), its
congregation, or the governing body of its local church
corporation FPC (the board of trustees);

Contacting any financial institution to assert a claim of interest in
any account, fund, stock or other asset held in the name or for the
benefit of First Presbyterian Church of San Antonio or First
Presbyterian Church of San Antonio Foundation; or

Otherwise interfering with the normal duties and responsibilities of
the officers, ministers, and employees of First Presbyterian Church
of San Anfonio or the First Presbyterian Church of San Antonto
Foundation or any designees thereof in any way that pertains to the
ownership, control, use or disposition of the Real and Personal
Property held by, for or in the name of First Presby‘[enan of San
Antonio.

Temporary Injunction - enjoining defendant duﬁng the pendency of this

suit, from any of the acts described in.paragraph 1) of this prayer;

Permanent Injunction - permanently enjoining defendant from any of the

acts described in paragraph 1) of this prayer;
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Reasonable and necessary attorneys’ fees through trial and any appeal or application for
relief to any appellate court by any party;

All costs of suit; and

For all such other further general and equitable relief to which Plaintiff may be entitled.

Respectfully Submitted,

D&W ?

David B. West - -

State Bar No. 21196400

Larissa Sanchez Fields

State Bar No. 24060551
dwesti@dvkema.com

DYKEMA COX SMITH

112 East Pecan Street, Suite 1800
San Antonio, Texas 78205

(210) 554-5500 — Telephone
(210) 226-8395 — Facsimile

Attorneys for First Presbyterian Church of San Antonio

43




YERIFICATION

THE STATE OF TEXAS  §

BEXAR COUNTY §

Before me, the undersigned Notary Public, on this day personally appeared N, A, Stuart
I, a person whose identity is known to me. After I administered an oath to affiant, affiant

testified:

1.

5982819.5

My name is N. A. Stuart Il T am over the age of 18, of sound mind, a citizen of
the United States, and fully capable of making this verification.

I have tead the PETITIONER’S VERIFIED ORIGINAL PETITION FOR
DECLARATORY JUDGMENT AND APPLICATION FOR TEMPORARY
RESTRAINING ORDER AND TEMPORARY AND PERMANENT
INJUNCTION, to be filed on behalf of First Presbyterian Church of San Antonio.
I am familiar with the facts alleged therein,

1 have actively atiended First Presbyterian Church of San Antonio for over twenty
years. :

I have served on First Presbyterian Church of San Antonio’s session, the
governing body of the church, for several three-year terms.

I am currently serving as Clerk of Session, the administrative representative of
that body and have responsibility for taking the minutes of the mestings of the
session and congregation,

I am also a member of the Church Relations Committee, which has responsibility
for monitoring actions taken by the PCUSA and communicating with the session
and congregation on governance issues. 1 served as a delegate to the 2012
General Assembly, the bi-annual meeting of the Presbyterian Church (U.5.A.).

Because of the extensive breadth of the facts discussed in the Petition, which span
more than 169 years, there is no one who has personal knowledge with regard to
the veracity of certain historical statements, but it is my understanding these
statements are from the archives of First Presbyterian Church of San Anfonio.

However, due to my tenure as a member of First Presbyterian Church of San
Antonio, my involvement as a member of the Church Relations Committee and

" my service as a delegate to General Assembly, as well as my substantial

involvement in the ministries of the church, its governance, and its daily
activities, I am qualified to personally atfest to the accuracy of the factual
allegations made by First Presbyterian Church of San Antonio in its Petition.

T attest to the truthfulness of the statements and factual allegations in the Petition
made with regard to First Presbyterian Church of San Antonio and its governance .




over the past several years, its ministry,-and its operations, including its current
ministries, its relationship with Mission Presbytery, its relationship with the
denomination, its renunciation of a trust, its property holdings, its corporate .
chatter, its corporate bylaws, and its actions concerning dismissal.

10. With regard to the remainder of the statements and factual allegations made in the
Petition concerning the formation of First Presbyterian Church of San Antonio
in 1846, its property transactions, its incorporation, its property deeds, the
historical denominational constitutions, historical denominational pesitions,
and historical correspondence with the Mission Presbytery, 1 did not have the
contemporaneous particular involvement that would enable me to personally
attest to those events, However, I am broadly acquainted with the events and
circumstances which surround and arose out of these allegations. In connection
therewith, 1 have reviewed the source documents on which these statemenis are
based, including selected session minutes; published constitutional provisions
of the Presbyterian Church in the United States of America, the PCUS, and the
PCUSA; correspondence between First Presbyterian Church of San Antonio
and Mission Presbytery; and congregational resolutions. Based upon a
reasonable review of these documents, together with my own familiarity with
the general subject matter, I verify that the statements and factual allegations
made in the Petition are true and correct.-

11. To the best of my knowledge, neither Mission Presbytery, nor its predecessot, nor
any division of the PCUSA or the PCUS has made a financial contribution to the
putchase, addition fo or maintenance of the real property owned by First
Presbyterian Church.

12. To the best of my kﬁowlcdge, neither Mission Presbytery, nor its predecessor, no
any division of the PCUSA-or PCUS ever made a financial contribution to the
mission or operations of the programs of church, -

77

CA. Stobrt I

Further affiant sayeth not.

Clerk of Session, First Presbyterian Chirrch aof San Antonio

Sworn to and subscribed before me ﬂns l I day of m q ‘9 , 2015,

Nt COLION J. WiLLls
5 Mi"éoﬁ;ﬁ's;'oﬂ:if;:::“s " Notary Public fcn the State of Te);as
Aptil 22, 2018 My Commission Expites: ’ /L
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